CASE PROCESSING: CONSUMER
PROTECTION IN AN ATTORNEY
GENERAL'’S OFFICE

SUSAN S. SILBEY*

This paper examines complaint processing in an attorney general’s
office of consumer protection. It describes how, in the implementation
and routinization of a new statute, considerations external to the law
or the individual case arise, transform, and begin to characterize law
enforcement. The paper describes how the staff attempts to confine
the office’s work by creating statistical records of work done. These
records are creations because the activities of the agency—
investigation and resolution of consumer complaints—do not generate
unambiguous criteria of completion. The office operates within
practical criteria for determining when a case is finished. As the
statistical records help to routinize the task of consumer protection,
they become a source of bias, direction, and legitimation for law
enforcement.

L. INTRODUCTION

This paper describes complaint processing in the office of
consumer protection of the Massachusetts Attorney General.
The research demonstrates how routinization of case work
governs consumer protection policy and its irnplementation.
The state Consumer Protection Division (CPD) has relied upon
a strategy of individual negotiation to enforce consumer
protection laws. Given the legislation, the CPD could have
done many things. Its choice was dictated not by law or
politics, but by the way the agents thought they could handle
what the law asked them to do. No matter how the Attorney .
General decided to implement the law's provisions, he would
have to find out first what consumer complaints were about. In
the process of learning about consumers’ grievances, the
Attorney General’'s agents sought to remedy individual
complaints. But consumer protection stopped there. Coping
with this first stage of consumer protection required so much

* I am particularly indebted to Egon Bittner, Joel Grossman, Diana
Walsh, and the outside readers of the Law & Society Review for their
comments and criticisms of earlier drafts of this paper. Any errors are, of
course, my own.
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work that the agency routinized it, and this routinizatic
prevented the development of alternative procedures th:
would have allowed the office to decline to investigate som
cases and allocate extra resources to others. In effect, th
routines took over the decision about what the job of consume
protection was to be.

Previous research on the ordinary practices of lay
enforcement describes how precedent evolves from day-to-da:
decisions. First, discretion is unavoidable and necessary t
meet statutory goals (Davis, 1969; Kadish and Kadish, 1973)
Although statutes set theoretical limits to official action, they
cannot determine how things are done within those limits. By
choosing among courses of action and inaction (Davis, 1972: 91),
individual law enforcement officers become the agents of
clarification and elaboration of their own authorizing mandates
(Jowell, 1975: 14). Bureaucrats become lawmakers, “freely”
creating what Ross (1970) refers to as a third aspect of law
beyond written rules or courtroom practices. This “law in
action” arises in the course of applying the formal rules of law
in private settings and public bureaucracies. It is the working
out of authorizing norms through organizational settings
(Mohr, 1976).

Second, in the process of working out mandates,
organizations modify the goals they were designed to serve.
Members of organizations temper internal and environmental
pressures to ensure the survival of the organization and,
implicitly, the survival of the organization’s goals (Jowell, 1975:
188; cf. Banfield, 1961; cf. Thompson, 1967: 127).

Third, public service bureaucracies implement policy
within special constraints, and often fail to provide mandated
services. Agents in “street-level bureaucracies” are expected to
interact with clients regularly, but their work environments are
pressured and stressful.! Resources are limited. Mandates are
too frequently ambiguous or conflicting. The clients are the
lifeblood of the organization, but they are not the primary
reference group for decision making. As a result, it is difficult
to assess and reward job performance (Lipsky, 1976: 197; 1980;
cf. Prottas, 1978). Agents cope with these stresses by
developing routines and simplifications that economize on
resources. They invent definitions of effectiveness which their

1 Lipsky coined the term “street-level bureaucracy” for public offices
serv;lng.chem;; s:;llxieng features of the settings and characteristic coping
mechanisms of public bureaucracies apply to certain privati i
e B 19707, ply p! e agencies as well
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procedures are able to meet (President’s Commission, 1967b:
15; Goldstein, 1963; LaFave, 1965: 102ff; March and Simon, 1958:
142; Thompson, 1961: 14-15; Shapiro, 1968; Wildavsky, 1964;
Anton, 1966; Sharkansky, 1970). In so doing, they may alter the
concept of their job, redefine their clientele, and effectively
displace the organization’s stated mandate (Merton, 1940).

This paper reports data corroborating this conventional
picture of law enforcement.? It also points to an additional
variable of possible analytic consequence, which I call
“endlessness.” Coping with a never-ending flow of cases and
demands for service, while meeting expectations of
effectiveness, is a critical part of law enforcement generally,
and consumer protection in particular.

II. THE PROBLEM: A PRACTICAL DEFINITION OF
CONSUMER PROTECTION

The CPD was authorized to investigate and prosecute
cases of deception and misrepresentation in the marketplace.
Similar agencies exist in the offices of most state attorneys
general, although specific mandates and resources vary. The
Massachusetts statute is a strong mandate for consumer
protection incorporating a broad definition of proscribed
business practices.?

2 The data upon which this paper is based were collected as part of an
extensive study of the Massachusetts Attorney General’s Office of Consumer
Protection. Participant observation, interviewing, and record searches were
employed to describe and document the operations of this agency. Observation
was conducted on a daily basis for one year, followed by three years of monthly
and then quarterly visits. All cases which came to the Attorney General’s office
between 1968 and 1974, and for which records existed, were reviewed along with
the accompanying reports of investigators and attorneys. A minimum of four
hours of private interviews were conducted with each member of the staff,
whose numbers increased during this time from 15 to over 30 persons.
Members of- legislative committees, other divisions in the attorney general’s
office, and other consumer protection agencies in the Commonwealth were also
interviewed. The research was undertaken to answer, within the context of a
single case study, several questions about the availability and uses of legal
resources, including the patterns and organization of law enforcement work.

3 Chapter 93a of the M.G.L.A. provides civil remedies against all
deceptive trade practices, as well as those that have the tendency or capacity to
deceive. Heralded as a mini-FTC statute, the law does not define the
prohibitions beyond saying that the language and case history of the FTC shall
apply. The act empowers the Attorney General (1) to file suits to obtain
injunctive relief, (2) to file law suits for the restitution of damages sustained by
consumers due to deceptive trade practices including seeking of assignments of
treble damages, (3) to file motions requesting imposition of fines of ‘'up to
$10,000 for violation of injunctions, (4) to initiate process leading to the
subpoena of records and persons to uncover deceptive trade practices or to
resolve consumer complaints, and to levy fines of up to $5,000 for failure to
comply with the investigative process, (3) to demand and to receive binding
assurances of discontinuance for allegedly deceptive trade practices, (6) to
initiate process leading to the imposition of penaities for violations of specific
provisions of the Consumer Protection Act, such as the alteration of automobile
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The legislation was enacted in a pro-consumer climate wit]
support from both liberal and conservative factions. Becaus
the state had passed a truth-in-lending act the year before, the
business community was convinced that fair trade legislatior
was inevitable. The lines had been drawn and tested; industry
had lost. Therefore, major corporations resolved, through the
Associated Industries of Massachusetts, to support this
legislation while working to limit its effect. Language was
inserted that gave businessmen opportunies to challenge and
delay enforcement.* Yet the statute seemed to open the way
for aggressive action on behalf of consumers, and came to be
regarded as an extremely creative piece of legislation.
Observers understood, however, that the law’s effectiveness
would depend upon the nature of its enforcement (cf. National
Association of Attorneys General, 1971: 411; Steele, 1975a).

Business interests had little reason to feel threatened.
Faced with the demands of vocal consumer groups and the
fears of powerful business interests, the CPD adopted a policy
to .accept and attempt some resolution of all consumer
complaints.® The policy of case-by-case mediation eliminated
the politically hazardous problem of choosing sides.

odometer readings, and (7) to initiate process leading to the abrogation of the
right to engage in business in the Commonwealth for repeated violation of
provisions of the statute or regulations promulgated under its authority.

The Massachusetts statute is considered by the FTC, and the Committee
on Suggested State Legislation to be the most far-reaching consumer
protection statute; this type of legislation has been adopted in five other states,
Ten states have adopted similar legislation with slightly altered wording. Such
legislation supplements other state statutes. The agency which Steele (1975a)
studied operated under this more limited mandate. The Illinois bureau studied
by Steele, however, was one of the best financed and staffed in the nation. The
Massachusetts CPD, in contrast, operated with one-third the number of
attorneys, one-third the clerical help, and two additional investigators. In
relation to other consumer protection agencies, Massachusetts’s staffing
exceeded twenty-five states (NAAG, 1971: 399, 417).

* Legislators inserted a clause, at the insistence of business lobbyists,
requiring that the Attorney General give ten days notice to any business
against whom a complaint is filed and against whom an investigation is
undertaken. Within two years, this clause was rewritten to give five days
notice; two years later, it was deleted from the act altogether. The CPD had
found that notice was not a hindrance to negotiation with legitimate
businesses. Such businessmen had also learned that they could deal easily
with the CPD. Nevertheless, the notice clause prevented the CPD from acting
effectively against flagrant violators. It served notice upon them, as it was
intended, that the AG was interested in speaking with them. Too often, they
disappeared. Although this original protective language was removed, new
clauses were added to the legislation giving business concerns the right to
bring complaints against other businesses, The provisions of consumer
protection law are now available for business use,

5 Complaint handling agencies seem to screen complaints regularly
(Nader, 1980a). Serber (1980) reports that the California Department of
Insurance investigated only one-third of the complaints it received. However,
government agencies specifically set up as consumer protection agencies do so
less frequently (Steele, 1975a; 1178 1975b; King and McEvoy, 1976; National
Association of Attorneys General, 1971; Cranston, 1979).
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The history of consumer protection had be.en marked 'by
unenforceable criminal statutes, inacessible private rexr-leches
at law, and ineffective regulatory schemes (Eovaldi and
Gestrin, 1971; University of Pennsylvania, 19?6). One of .the
major strengths of the new law was the creatlt?n o.f a publicly
available civil remedy for deception. A pl}bhc civil remedy
could control consumer fraud without using unen:foxjceable
criminal sanctions. It could provide direct legal service for
deceived consumers without unnecessary and cumbersome

= lation of business.

Over;:f:urse to civil remedies was also a recc?gnition that the
line between truly fraudulent business practices and merely
careless ones is very difficult to draw (Steele, 1975a: 1%08-1109).
Even acceptable business practices ‘may be acc1denta_lly
disadvantageous to the consumer. With a scheme of c}::rlﬂ
regulation, fair restitution can be offered to the cor‘lsumer while
at the same time not unfairly stigmatizing the bus1.ness as a sly
and predatory schemer intent on defrauding unwary
consumers. Rather, consumer grievances are seen as. thc? lresult
of market dynamics beyond the control c?f any one individual.
Civil remedies and case-by-case mediation, therefore, reflect
alternative moral images of the parties and the nature of
consumer problems (Steele, 1975a: 1107).

There are, of course, a small number of ﬁ:audulerllt
businessmen. Society has an interest in cogtrolhng their
conduct through the criminal law. Yet there is a pr(?found
reluctance in our society to treat predatory business .cnme as.
harshly as we treat street crime (Becker,. 1963; Kac?.lsh, 1963:
432, 435; Ball and Friedman, 1965; see Geis anc.i Melgr, 1977).
Consumers as a class have an obvious interest in ending sx}ch
illegal practices, but individual consumers who bring

complaints are more interested in what can be done‘for. t.hem.
Effective consumer protection must meet .these md1v1d1'1al
consumer interests before it can effectively deal with
generalized patterns of abuse (Steele, 1975a: ‘1109; Nad‘er,
1980a). The CPD thus decided on an essentially re'act‘xve
strategy. Consumers would have the burden of bringing
individual problems to the attention of the agency. The agency
could then attempt to secure relief for these consumers, corrfact
troublesome but not necessarily illegal trade practlges which
had been identified through consumer complaints, .and
selectively prosecute the perpetrators of more serious

violations.
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The CPD decided to become the place in government
where the consumer could be assured of representation. “We
are the only place where the little guy gets a chance to be
heard. If we can’t try to help him, no one else around here [the
state house] is going to.” Since the beginning of the 20th
century, licensing bureaus, small claims courts, and better
business associations had existed to provide recourse for
unsatisfactory consumer transactions, apparently without
much success. The CPD could not assume the entire burden of
these agencies, but it would function, within an array of
complementary and competing agencies, as an ombudsman for
the consumer. It would focus upon dispute resolution rather
than law enforcement.

The CPD’s policy for consumer protection also took
account of its limited staff and organizational resources. “The
heavy investment of resources required to use formal
institutions to resolve disputes created pressure to resolve
them by more informal means,” such as case-by-case
negotiation (Steele, 1975a: 1116; Serber, 1980; Cranston, 1979).
Indeed, it was characterized by a lack of coordination and
leadership. The case-by-case mediation policy initially served
to rationalize the division’s anarchic structure and lack of
preparation.® But once the Attorney General began to accept

6 The literature suggests that public agencies often define their roles in
terms of what they are able to do (cf. Wilcox, 1955, Edelman, 1967, Bernstein,
1955; Hamilton, 1957; Cox et al., 1969). For a general discussion of how
organizations define goals in terms of the means available, see Lindblom, 1958,
1965) and March and Simon (1958). Studies of federal regulation of trade, for
example, also suggest that the individual case-by-case approach is widely used
as a dominant mode of enforcement (Palamountain, 1965; Cox et al., 1969). But,
as this paper suggests, it is questionable whether this particular deployment of
resources, rather than some alternative strategy, did not create yet a greater
demand on whatever resources were available, thus preventin, development of
collateral or alternative tactical approaches which may have had more
extensive impact. Nader (1978: 91) writes that the “evidence is overwhelming
in support of the generalization that complaint experience in this country is not
cumulative in impact” and that resolution of individual disputes does not
provide solutions to general and cumulative injuries and grievances.

The staff of the CPD believes it unlikely that government could ever supply
sufficient resources to attack consumer problems generally (cf. Schrag, 1972:
185). Although the staff adamantly claimed that litigation was its principal
mission (cf. Steele, 1975a: 1181), both attorneys and investigators offered
extensive explanations as to why litigation was not the most appropriate or
effective approach. The staff was doing the best that could be done. Publicity
provided an image of aggressive “pro-active” consumer policies (cf. Mattice,
1980), and mounting records of consumer complaints closed satisfactorily
forestalled major criticism of the agency’s approach.

At the next election, however, the policies of the office became a principal
issue in the campaign of candidates for Attorney General. The newly elected
Attorney General made immediate efforts to fulfill promises of more aggressive
enforcement; some programmatic investigations were begun, but routine case
processing continued to constitute the agency’s principal tactic, Sporadic
investigations which went beyond an individual case were again used to
promote the political fortunes of individuals in the agency.
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consumer complaints, the volume became overwhelming, as
shown in Table 1.

Table 1. Case Load and Dollar Savings Reported by the
Consumer Protection Division

Inquiries
Cases Total ) Per Week
Cases Referred Cases Savings Telephone/

Fiscal Year Investigated Out Received Achieved Walk-In

}g;(l)(a) 13,000 (b) (b) $900,000  300/wk.
%g%(c) 11,364 1,671 13,035 430,359  (c)

}gggia) 20,328 (b) (b) 876,606  500-600/wk.
1332' 20,833 (b) (b) 916,179  750-900/wk.

(a) Attorney General's Report
(b) Information unavailable
(¢) In-house records

The more successful the office was at resolving complaints,
the more complaints arrived. The office was inundated. Mergly
processing the complaints efficiently became the c'le'termmatlve
factor in the office’s operations.” Alternativg policies, such as
programmatic prosecutions, an industry-by-mdu.stry focus on
consumer fraud, or an emphasis on proactive consumer
education, were difficult if not impossible to undertake.

Consumer protection at the CPD came to be a desperate
struggle to stay afloat in a sea of complzjunts. This could be
accomplished by giving each complaint some passably
minimum attention. Even though this policy departe.d frqm the
legislative mandate of aggressive consumer prot_ectlon, it was
accepted because the CPD claimed that '1t secured a
satisfactory resolution in approximately half its cases, and
obtained consumer refunds of several million dollars each year.

7 member of the consumer protection staff stated in response to
four dif}fae‘;-i% questions asked at fou;ldlﬁ(ferer’:;;1 etx;nﬂ;fé t%al'; (tlllllee ng?sbfvre r?ef
complaints was the most important problem ox}'{ pe c;u he questions were:
“What do you consider the most important tas ac.n;lg? yWh ac ctor};.inﬂuence
the most important problem the office has to deal with? Vhat fa ors influence

ization and practices in the office? If you were director o e div
311(:;:1‘5;?111(1 be the ﬁxgst problem or issue you woulq‘ have to deal w:;lh? ﬂ?};
words varied, but the meaning was absolutely clear: “make a dent in Ofecgurse
cases; keep ahead of the incoming comFlgmts; close more casisi{ S wit};
law enforcement officials have always claimed that they cannot keep up
their work load (e.g., Warner and Cabot, 1936).
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II. CONSUMER COMPLAINTS: SOME EXAMPLES

From 1971 through 1974, the CPD recieved over 65,000
complaints. The annual volume increased by more than 60
percent in the four-year period. The eight cases which follow
are examples of the kinds of market practices that create
problems for consumers and consequently become matters of
interest for the CPD.

Case A, The Hearing Aid: A consumer lodged a
complaint against a hearing aid manufacturer. He claimed
that a hearing aid was not working well and that the
manufacturer was unwilling to honor its thirty-day money-
back guarantee. The investigator tried several times to get
the company to repair the hearing aid. After two-and-
one-half months, the investigator closed the case
unsatisfactorily. It was marked “no basis for complaint.”
According to the investigator’s notes, the thirty-day
guarantee had run out a week before the customer
complained; the company was no longer liable, and the
CPD could do nothing for the customer. Apparently, the
consumer had refused to allow the hearing aid company to
make adjustments during the thirty-day warranty period.
He was so dissatisfied with the poor service he had
received that he distrusted the company and doubted its
ability or willingness to adequately repair what he
considered a basically faulty device.

Case B, The Kitchen Floor: The CPD received a
complaint that kitchen flooring which had been installed
five months earlier was lifting off the floor and beginning to
crack. The flooring was a nationally known brand bought
at a local retailer. The retailer had looked at and measured
the old floor before the new one was ordered. Now the
retailer claimed that there were aberrant conditions in the
house which were causing the new floor to lift up. The
interaction of the new cork flooring, which was a natural
substance, with the old vinyl floor, which formed the base
for the new floor, was inconsistent under the varying
seasonal humidity conditions in the house. The retailer
knew that the cork was to be laid on top of vinyl and there

were no instructions from the manufacturer to indicate
that vinyl was an unsuitable foundation for cork. Neither
the manufacturer nor the retailer would accept
responsibility for the damaged floor.

The investigator held the case in his open flles for
several months. Periodically, the consumer would call the
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CPD with information from either the manufacturer or .the
retailer, with whom the consumer was cc?rrespondmg.
After four months, in response to an inquiry from the
consumer, the investigator informed the consumer that
there was nothing the Attorney General could do. There
was, according to the investigator, a disagreement on the
facts of the situation, and in such cases the Attorney
General could not take action. The case was marked
“administrative disposition.”

Case C, The Leaking Roofs: A homeowner C(?ntracted
with a roofer to repair damage to the roof of his house.
During the first subsequent rainfall, water seeped through
the very spot that had been repaired. A.fter many phone
calls, the roofer made additional repairs and assured
the consumer that there would be no more leak‘s.
Nevertheless, after the next rain, wate? c.ame in ag:aln
through the roof and the walls. Several sumlax.' complaints
against the same roofing concern were received by the
CPD. One consumer complained that the roofer. had left
the roof with only a plastic covering and a rain storm
during the night ruined the interior of the hous?. Th.e
consumer sought to be released from the .contract with this
company and to have another roofer rega:r the damages at
the first roofer’s cost. Another complamant. charged that
after a new roof had replaced an old nonlea.lkmg roof, water
began to leak through during the rain. The roofer
repeatedly assured this homeowner that fche necessary
repairs would be made. Yet the leaks continued. By the
time the complaint was filed with the Attorney General, the
electricity and heat had been turned off because the water
had damaged the circuits in the house. The CPD called the
roofer about each complaint, with little result. One case
was closed and marked “no jurisdiction”; a seconc%’ case
was marked “findings, referred to small claims cQu-rt ; a‘nd
a third case was closed and marked *“administrative
disposition, company bankrupt.”

The CPD regarded the roofing company as a “bunch of
crooks,” the kind of firm with which the office had the least
success. Within a year of closing these cases, th? same
individuals who constituted the roofing company which yad
gone bankrupt formed another roofing company against
whom the CPD was collecting complaints.

Case D, The Mortgage Repayment: A consumer
attempted to pay off a $75,000 mortgage after two years.



858

LAW & SOCIETY / 15:3-4

The bank charged a $666 penalty for prepayment of the
loan. The mortgage contract contained a clause stipulating
the conditions and costs for prepayment. Although $666
was the appropriate. charge within the terms of the
mortgage, the consumer did not want to pay it and
complained to the Attorney General. Through the offices of
the investigator who took the call, and the implicit pressure
of a call from the Attorney General’s office to the bank, the
investigator was able to have half the penalty refunded to
the complainant. The investigator had “somehow feit sorry
for the caller” and wanted to help. He indicated that this
was an example of how the CPD can indeed help
consumers, although the consumer is not always right. The
case was marked “refund $333.”

Case E, The Career School I: A young woman had
applied to and been accepted for a course of study in public
relations at one of the residential business schools in the
city. The student arrived at the school in September. After
paying the fees, she discovered that the school was without
a public relations instructor. The student was given many
explanations by the directors of the school. She was
assured that there would be a qualified teacher soon. In
the meantime, the student was advised to occupy herself
with other courses. This situation continued until
February when the student decided to leave the school.
From September through February, she had taken the
school’s merchandizing courses, apparently the school’s
specialty, although she desired and had enrolled in the
school’s advertised public relations course. The student
applied to the Consumer Protection Division for a refund of
the money which had been paid to the school and a
cancellation of the remainder of the contract. The CPD had
received several other complaints against the school, each
alleging a different form of misrepresentation.

The office began an unusally extensive investigation of
the school which included several recorded interviews,
subpoenas of the school’s records, and depositions from
complainants. The investigation revealed that it was an
inadequately capitalized institution which relied upon
current tuition to operate. If enrollments did not support a
specific course or curriculum, the school could not afford to
offer that subject, although some students had chosen and
paid for such instruction. There were additional
irregularities in the school’s personnel structure, the
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qualifications of the teachers, and the housing
arrangements that seemed to violate various statutes and
regulations. After a year of periodic interviews and
negotiations, the investigator closed the case. He obtained
a release from the contract for the remainder of that year’s
tuition, and a refund of $100 against the more than $1,000
that had been paid to the school for the first half-year’s
tuition. The case was marked both “savings” and “refund,”
with appropriate dollar amounts inserted.

Case F, Career School II: A complaint was received
from a young person who had enrolled in an automobile
repair course offered by a large local chain of proprietary
career schools. The prospective student had been told
when enrolling that withdrawal was possible at any time if
the program were not satisfactory. The student was now
disappointed and wished to cancel the contract. It appears
that the school’s admissions officer had made several
representations which turned out not to be true. They
included references to the certification and licensing of the
teaching staff and to the condition, quality, and availability
of equipment to be used in the program. The complaining
student had attended several classes and paid $900 on a
contract of $1790. The school offered a refund of $200,
claiming that the remaining $700 was to cover the costs of
registration and the seven classes which had been
attended. The CPD closed the case, marked it “refund.
$200,” and referred the consumer to the local legal aid
bureau.

Case G, The Swimming Pools: The Attorney General’s
office received several complaints against a swimming pool
company, each stating that a consumer had purchased a
pool at a cost of many thousands of dollars only to find
after six months that the pool was unusable. In one case,
water would continually leak out of the pool. In another,
the liner of the pool cracked and the sides caved in. The
office’s files included the following descriptions of these
cases: “It appears from the review of this case that the
swimming pool contracted for was installed but apparently
the workmanship was inferior. . . . From the information
available, the swimming pool contracted for was installed
but unusable because of poor workmanship.”

The cases remained open for several years during
which time nearly one hundred complaints were received.
Complaints in one case alleged that the consumer had paid
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the pool company several thousand dollars down payment
on the construction of a pool which was never built. The
corr}pany began work on the pool, digging an enormous
ravine in the consumer’s yard, but then failed to complete
construction. The consumer was left with a gaping hole in
the property which was causing damage to surrounding
areas. The Attorney General’s office could get no
satisfaction from the pool company except on the first few
cases which claimed that no pool was ever built. Litigation
had been threatened continually but never pursued. The
file stated that litigation would force the company into
jbankruptcy making any restitution for consumers
impossible.

Case H, The Clothes Dryer: A new homeowner called
the CPD and reported the following facts. The previous
owner removed a gas clothes dryer when he vacated the
property. He also plugged with rags the hole in the
basement wall through which the dryer had vented. The
consumer bought a new dryer when he took possession of
the house and had it installed by a local plumber. When
the machine did not work properly, the consumer called
the manufacturer’s service. The manufacturer’s
serviceman inspected the machine and discovered rags in
the vent. The manufacturer would not honor the warranty
on the dryer because the fault was not that of the machine
but of the rags.

The complainant wanted the Attorney General to force
the plumber to pay for the service charge by the
manufacturer. The consumer asked the investigator
whether it was not right that the plumber should pay for
!‘.he service charge since the plumber was responsible for
its being incurred. The investigator replied, “This seems
reasonable. But it is really a matter of the quality of the
plumber’s work and the Attorney General’s office can't
handle that.” The investigator suggested that the
consumer go to small claims court. “If the plumbing
company was reputable, it should do something for you.”
The complainant suggested that if a nurse or a doctor left
some utensil, a sponge or a scalpel, in a patient, they would
be responsible. The investigator replied, “Nurses and
doctors have malpractice insurance, and the plumbing
company does not.” The investigator wanted to soothe the
disappointed complainant. As a gesture of goodwill, he
suggested that everyone was vulnerable to consu’mer
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problems. He told the following story: a plumber came to
the investigator’s house to make some minor repair and
charged forty dollars. The investigator told the plumber
that the charges were higher than a doctor’s. The plumber
replied, “I know, I used to be a doctor.” Everyone laughed,
and the call was completed. The complaint was never
entered on the office’s records.

Understanding the details of consumer complaints involves
more than describing picayune and petty grievances. These
cases suggest, although they do not completely delineate, the
practical boundaries of consumer protection. The remainder of
this paper will examine the forms and consequences of the

CPD’s policies and practices.

IV. THE PROCESSING OF COMPLAINTS

The Investigation of Consumer Complaints

The consumer protection strategy of the Massachusetts
Attorney General is passive. All cases begin with a complaint
brought by an aggrieved consumer. Although the CPD
maintains an active public program of consumer education and
protection, its machinery is, with few exceptions, set into
motion by complaints. Few investigations are initiated by the
division. Complaints arrive either by phone, via the mail, or in
person. Over 400 complaints arrive each week.

When an investigator receives a complaint, he immediately
contacts the respondent business to report that a consumer has
lodged a complaint and that an investigation has begun.® The
investigator routinely does little more than ask the parties
what happened. After speaking to both the consumer and the
business, the agent makes a decision about what the complaint

actually involves.

8 Investigation of consumer complaints in the Attorney General’s office
was, from 1968 through 1975, the responsibility of both attorneys and
“investigators,” staff members who were usually not members of the bar.
There was no formal division of labor, such as would have reserved
investigation of complaints for those members of the staff who were designated
“investigators.” Attorneys had, in addition to their responsibility for the office’s
formal legal work—e.g., the preparation of subpoenas, bills of complaint, briefs
on a variety of subjects—obligations to investigate and mediate consumer
complaints.  Because formal action by the division was limited during this
period, investigation of complaints was a primary responsibility of attorneys
and “investigators.” All reported directly to the chief of the division, the
Assistant Attorney General for consumer protection. In this paper, the term
investigator will be used to refer to either an attorney or an “investigator”
when they are in the process of investigating and mediating consumer

complaints.
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At this point the investigator’s discretion is broad. Future
questions about how to handle this complaint, possible routes
of negotiation, the prospects of litigation, the probable and
likely dispositions, depend upon this initial evaluation.
Assessment of whether a complaint contains grounds for
negotiation or resolution is entirely the investigator’s; in
practice it is never reviewed.

When the CPD began, the investigators did not have total
discretion. The staff was small, and the volume of complaints
was not quite as heavy as it would become. The chief of the
division could oversee the work of the entire staff. Some chiefs
had a penchant for tight control and frequent review; they
could wield effective leadership within the office by a clear
mastery of the situation (cf. Karikas, 1980; Wilson and Brydolf,
1980; Serber, 1980: 338). Alternative resources for control, such
as sanctions, rewards, and incentives, were lacking because the
agents were either civil servants or political appointees
(Tolchin and Tolchin, 1971).

The division grew to meet the increasing number of
consumer complaints, and staff organization became more
formal. Channels of communication and lines of responsibility
were drawn up. The staff was reorganized into groups of
investigators working under individual attorneys.
Responsibility for investigation belonged to the agents, and
responsibility for the legal work belonged to the attorneys
within each group. Nevertheless, the necessary authority and
communication to make this organization function effectively
was not developed, in part because the staff was responsible
only to the Attorney General. Because the Attorney General is
removed from the daily affairs of the division, he cannot review

individual performance;® investigators operate as autonomous
law enforcement units.19

9 Of course, the Attorney General has direct access to members of the
consumer 1grotection staff. Indeed, most members are hired by the Attorney
General, often without consultation with or notice to the division chief. Some
staff members are especially recognized to be “the Attorney General's people.”

10 There is no periodic or continual review of the staff's work. And
although the investigators are supposed to be responsible to an attorney who is
in turn responsible to the chief, etc., this has meant only that when they think
they have a serious case, investigators take it to an attorney rather than
directly to the chief. Neither the overseeing attorney nor the chief has the
authority or power to reward or penalize the investigators for their work. They
are therefore unable to act on whatever judgments and assessments they may
be able to make in order to affect the quality, quantity, or procedures of work.

Only so long as the chief was able to read each complaint as it came to the
office, follow and guide its progress through its investigation, was substantive
review possible, With the increasing volume of complaints, this ceased. The
personal moral authority and political resources of individual chiefs could be
used to control staff performance. This would, however, be a delicate
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An investigator’s unreviewed ipitia}l evaluation of glle
complaint shapes all future inv.estlgatlon. It'assetsl:estrut;el
veracity and integrity of the partles.. It detferxmge(sﬁn ain th
lying within the stories of the respectlve.partles. ar: doy,not
oy agree. ptgls; efa:tsclalseT}llfe t:‘i‘tatogne;eSGeneral’s

ially agree on . )

(S)?I?csetag;;a; zot gcl(‘msider itself a fact-ﬁnd?ng body and will not
mediate cases where there is a factual dispute. In many cfa:,;s
documents and evidencé do support a coqlmon version of :
facts. But in others, there are signiﬁcar}t differences. Bumjglecsts
people obviously do not realize that dlsggreements over ot
may confer immunity.? Moreover, a d1sagreement' overt he
facts does not invariably mean that the case w}1111 n(:u't e
investigated. Disagreement does mean thatz if t.e tp fes
cannot achieve a satisfactory. solution, the investigator

explain the unsatisfactory closing. ' _—

The investigator must also assess the legal issues ;lnth e
case. The agreement of the parties does not estabh’sh wme ei:
a legal issue is present. The A};tornrey Gen’eral”s o ::e =
empowered to prosecute “unfualr,s” l;rciifiiz:n;;ﬁc}?rhax -

ive” practices as well a

ﬁ:szgseirzt;tg(:ieciive.” The office is also obligeq to enfo;c;;hz
law and regulations proscribing other .s’;’)e::xﬁcally. e,:’ sd
business practices. Standards like “unfalr,' dece;;itllivezi ;h ]
“misrepresentative” have not bee.n c?)ncluswel'y 'de ﬁ ;her °
investigator thus has wide discretl.on in d.eterrmmng w. ‘:e 2
consumer complaint has legal merit, and if so, whether it oug

handled by the CPD. '
N btIe\/Ios’c cases )\,avhich come to the CPD .do not involvg eas1l3;
identifiable illegal practices or unquestionable assertions o

i i i litical resources.
iati f the investigators come with their own po
?iiozf;ﬁ);é fr/fa:f)(,icz practices and effectiveness may not warrant the cost of
i 1 subordinates. ) )
trylr;g 1:::)\(:i(t)irrxxt(:‘c::ases—that is, 95 percent of compl_amts x:ecelv'ed b¥i t?gegmﬁn—;
r;torne s and the chief are unaware of the investigator's ac v:l es. This
t}ilte :tion co);\trasts with other studies. The vqork of the insurance :f \] ol
;u 's (1970) study was reviewed during internal nego'aatlon1 reported d
sgtstiesments and Mayhew's (1969) field representatives regularly rep
their commissioners. ‘
imi i ¢« dealer believes
1 dies report similar observations. “I a car dea v
h 1;l a S::rer;}l s;?xe;ion pworks and that the consumer 1s mmpéy;rs:;nii
e easonable, neither an internal procedure nor the Better Busn(x:\ess a0
l11'1214;1 to make him change his mind” (NICJ, 1973: 1). See also ratns rising'
97)-yStee1e (1975a: 1158); Nader and Shugart .(198(.))'. This is no s:rtphrougl;
Even police detective work is notorious for its inability to solve case
investigation (Skolnick, 1966; Bittner, 1974). , .
12 observed that familiarity with the legal process, w
does noItt iﬁa:ngeg? itself confer immunity, creates advantages and tigrsxg;its for
those who are subject to it or use it (Galanter, 1974; 1975; Newman, .
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rights. Most fall in a twilight zone of as yet unspecified
deceptions, probable deceptions, feints toward deception, or
disagreements which have not been sufficiently generalized to
be categorized as deceptions. They await identification through
litigation or regulation. In fact, common consumer complaints
are often the product of business practices for which the law
provides no clear remedy (Ross and Littlefield, 1978, Caplovitz,
1963; Andreasen, 1975; Best and Andreasen, 1976). Moreover,
the specific strengths of the consumer protection act and the
motivation behind its enforcement strategy reflected a widely
shared belief that a certain number of consumer-business
disagreements are inevitable (cf. Greenberg, 1980; Ryan, 1976).

Rules and new legislation proscribing specific practices are
continually promulgated. In transactions involving a clearly
proscribed practice, investigators normally have less discretion
in assessing the legal merits of a case. But this is not always
so. Even if a complaint alleges a clear violation, the in-
vestigator has to determine whether to proceed and which legal
tools to employ (Wilcox, 1972, Black, 1974: 38; Davis, 1972: 88; cf.
Bittner, 1974 Lobenthal, 1970, Macaulay, 1979). Legal merit
alone cannot objectively determine whether and how a
complaint will be processed.

Thus far, the investigator has evaluated the parties, the
facts, and the legal issues. In the process the investigator
invariably forms an attitude about the “justice” of a complaint
(cf. Homans, 1961; Bartos, 1978; Ross, 1970: 45). Investigators’
concepts of justice derive from their mandate and from their
assessment of the importance of the complaint to the parties
(cf. Nader, 1978: 88). They perceive justice as helping those
who have suffered a loss, regardless of who is responsible for
the loss. Helping consumers without necessarily injuring
business is a governing concern. But resolving the case
successfully is probably the overriding goal. The investigator’s
assessment of the elements of the case is primarily a
calculation of the likelihood that a satisfactory solution can be
attained. All other considerations turn on this judgment.13

The investigator’s best efforts are naturally reserved for

“good cases,” those which have the best chance of satisfactory
disposition (cf. Lang, 1981). There is some variation in the

13 Steele (1975a) distinguishes three broad criteria of evaluation for
consumer protection complaints: jurisdiction, complaint strength, and dispute
solvability. The investigator's assessment of jurisdiction and complaint
strength-—determined by the veracity of the parties, the facts, evidence
available, legal issues—are modifiable in light of the third criteria, dispute
solvability.
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meaing of a “satisfactory” disposition, but success means at
least that the consumer has been materially .helped.“ The
degree of protection for consumers is measured in terms of the
ratio of monies returned or saved to monies lost. The staff
perceives this to be its primary obligation and reports “saving
or “refund,” with the appropriate dollar figure. Dollar figures
are used as a measure of success because they 1) show that
the consumer has been helped materially, 2) serve as the
universal measure of productivity (Bell, 1968), anfi 3) are
amenable to what is judged to be objective analysis of the
office’s effectiveness.

The desire to obtain real dollar savings or refunds for the
consumer structures the investigation process and has, in the
past, limited the CPD’s recourse to litigation. The' staff
emphasizes its ability to secure savings for consumers without
litigation. Litigation may yield less for the consumer. It may
force tottering businesses, from whom the agency has been
able to wring compromise settlements, into bankruptcy. It may
cost more to prepare a case for court than to convince oﬁer.ldmg
businesses to settle. Litigation costs would automatically
reduce agency resources for mediating.other consume’r
complaints, thus reducing the aggregate savings to the state’s
consumers,

The criteria for a “good case” include: the possibility of
obtaining a large refund or savings quickly and with li.ttle staff
effort, the chance to eliminate a business practice that
generates recurring complaints, and the opportunity to create
good public relations for the AG or the CPD.

The “good case” does not always have the strongest leg.al
claim. Other considerations are often as important in
determining whether an investigator follows through on any
individual complaint. These may include the polltl‘cal
associations of the persons complaining, the type of comPlamt,
the size and type of business complained aga.inst, the attilt.ud'es
and expectations of the parties, and the business’s familiarity
with the CPD. These considerations are as relevant as l.e.gal
merit in assessing the possibilities of a successful disp_osmo,n
(cf. Silbey, 1978; Serber, 1980). Because ‘the invest1gatoxts
priority is to achieve consumer satisfaction .measured. in
dollars, rather than to stop the challenged business practice,
the legal merit of any complaint is instrumental only to the
extent that it provides bargaining leverage.

14 Mattice (1980: 514) describes the less stringent definitions of success
employed by consumer action lines in the media.
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After a preliminary inquiry an investigator has two options.
First, he may decide to drop the case. Perhaps the complaint is
totally without “justice.” Second, the investigator may choose
to continue seeking a satisfactory disposition. If he decides to
continue the case, he begins to negotiate with the parties.
Investigation gives way to mediation. Infrequently, the case is
turned over to an attorney for legal action. Negotiation and
litigation may supplement each other. A number of consumer
complaints may be consolidated into a class action suit. The
attorney may seek injunctive relief, or a voluntary assurance of
discontinuance of the challenged practice. Refunds, repairs, or
deliveries may be secured, contracts canceled.

Negotiation and bargaining are the predominant
mechanisms of consumer protection, because dollar savings are
the principal objective of the agency (Aubert, 1963). The CPD
closes 99 percent of all complaints through informal negotiation
between the parties.’®> The negotiations may be simple and the
complaint resolved with one or two phone calls during which
the merchant agrees to refund the consumer’s money, or a
workman agrees to redo some job. But more often than not,
cases remain open for months. The investigator has made a
number of phone calls to the company and to the complainant,
written letters to the parties, and collected documentary
materials. The case has reached what the investigators call a
state of limbo. It is open; nothing is happening; and the parties
seem unable to reach any resolution. Most cases are neither
open nor closed; they are indeterminate.

The Endlessness of Case Processing

Complaint processing seems endless. It is a series of tasks
with no identifiable beginning or end. Endlessness has two

15 RKach member of the staff was asked, “how many cases do you receive,
or what proportion of those you receive, do you think represent part of a
patterned deception?” The range of answers was from one to flve percent, for
all but two members who claimed “perhaps ten percent but certainly not
more.” This assessment, however, must be regarded as somewhat self-
protective and self-fulfilling, since less than one percent of cases resulted in
formal litigation. During the period between March, 1968 and December, 1974,
the CPD received, investigated, and disposed of anywhere between 200 and 300
complaints per week; it attained some sort of satisfactory resolution in
approximately half of them. These resolutions created about four million
dollars of restitutions and savings to consumers. But the records of formal
legal proceedings entered into by the CPD is infinitesimally small in relation to
the number of cases handled. There were altogether 30 petitions for orders of
discontinuance and no more than four suits seeking injunctions. Steele (1975a)
states that approximately 4.5 percent of the cases received in the Illinois
Attorney General’s office was litigated. While the difference in the two states is
significant, in neither state did litigation represent a sizable portion of the
office’s work.
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dimensions. First, the mandate sets no time limits, and
consumer complaints seemingly flow forever. There is no
statute of limitations. The universe of consumer complaints is
always expanding; complaints can arise about all past
transactions and any future transactions. Moreover, the statute
sets no deadline for achieving the overall goal of consumer
protection; it is a continuing mission in which production is
never finished.

Second, consumer protection is endless because individual
complaints have no clear boundaries. The mandate does not
specify when to close cases. In open-ended production, which
characterizes much professional work and public service, both
process and product are unbounded. The general task cannot
determine the daily structure of work. The relationship of the
daily work to the organization’s task is not always apparent.
Patterns may appear arbitrary because they derive from the
nature of work and not from the nature of the specific task (cf.
Blauner, 1964: 135; Crozier, 1971: 86; Halle, 1978; Thompson, 1967:
15, 117).

Picture the bureaucrat who sits at a desk across which
passes a stream of consumer complaints, each alleging some
loss from an unsatisfactory market transaction. His task is
consumer protection, defined by state law to include:
investigation of consumer complaints of misrepresentative
trade practices; litigation on behalf of aggrieved consumers;
and promulgation of new rules and regulations prohibiting
deceptive practices. When an agency is empowered and
obliged to restructure the marketplace of consumer
transactions, how does it know when its job is done?

Public officials make sense of their work by segmenting
general tasks into units which represent a reasonable day’s
work. This enables them to meet human needs for order and
structure, while satisfying organizational demands for
effectiveness and productivity. Daily work develops into
routines which become essential parts of a job, even though
they may be only peripherally related to the agency’s goals.
Routines often become so integral to the job that they undercut
or displace the agency’s goals.

Although routines describe and may transform the tasks of
law enforcement, they also enable the office to pursue its
mandate. Subordinate tasks need to be done in order to pursue
general goals. Yet, the subordinate tasks come to characterize
and shape the general task. Some aspects of law enforcement
are extraneous to the formal provisions of law, and yet cannot
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eas.lly be subsumed under the rubric of institutional
mamt,enance or bureaucratic self interest. No particular
agent s or agency’s interests guide the daily practice. Rather
goal-‘onented activity, whether more or less discipline;'l alwa, s’
entails rqutines and consequences that arise, not f.r’om aI};

goals or aims or anyone’s competing goals or aims but, from ch

necessity of performing the activity itself.

. It is not that bureaucratic routi i

1ntere;sts of consumers. There is recoltlxt;:: Z‘ofrild;?eps;i:etr:g:
practices. How consumers are protected, however, derives not
only from the legal mandate, but also from the a:gency’s self-
maintenance needs, political demands, and the routines of
work. Every organization produces its own infrastructure of

work patterns that enable it to function, and the CPD is no

exception (cf. Selznick, 1949; 1966: 249. ,
1965; Marx, 1980b).  1966: 249, Merton, 1936; Bittner,

Recordkeeping

Recordkeeping imposes order upon this endless roces
?:nggtl)ng complamts and dispositions creates boundafies anz
d . ns. It is common practice for bureaucracies to create
3g)gapler to have evidence that work is going on (Weber, 1947:
: ; 9}?8: 197).16 Cases “becqme” the paper that records them.

ase andlel.'s focus on closing cases and clearing dockets to
appear‘ eifectlve and to make space for new cases (President’s
Commission, 1967b: 18, 30; Skolnick, 1966: 164; Mayhew, 1968:
144; Ross, 1970: 60). Again, the CPD follows this’ well-.
documented course.

lftecordkeeping meets several demands. It meets the
omnipresent demand to “get things done.” This means to
produce w$>rk, whether it is work the office is supposed to do
or me'erely indices of work, Every employee must appear to be:
workmg at something. Workers, in turn, expect someone in
authr:\rlty to judge their work and allocate appropriate
sanct%ons and rewards. Although CPD agents function without

gﬁ'ectlvg .revifew, they do not acknowledge their own autonomy
: upemswn 1s assumed, even though it is spasmodic at best:
nvestigators protect themselves from criticism by pretending

18 Paperwork is not si
VOl simply an accounting device. Kaufma
(S)l&gg:osct?egha: ul:) is gll)so a response to the diversity of values to which geoiall%’qr)x
give o gnd tosi;l e, to thg demands on government to which these values
, € responsiveness of government to these demands. In this

sense, red tape and pape; )
partly of the pubh’c’spo v}:nrx)oi;l;.are not solely of the bureaucrat’s making, but
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that they are nonautonomous subordinates whose decisions are
rational and reviewable, and thus not arbitrary.l?

Paperwork also responds to a market which organizes the
social forces of production. Consumer protection is a form of
professional legal service. Unlike craft or industrial labor,
“professions produce intangible goods” (Larson, 1977: 14). Like
other forms of service and professional labor, legal service is a
fictitious commodity; it cannot “be detached from the rest of
life, be stored or mobilized” (Polanyi, 1944; 1957: 72). The
product of professional labor “is only formally alienable, and is
inextricably bound to the person and the personality of the
producer” (Larson, 1977: 14). There are no objective criteria of
production.

Consumer protection has not yet reached the level of
identification, segregation, and coordination of a recognized
profession which has successfully monopolized and, to some
degree, standardized the formal training and licensing of its
service. The agents have instead standardized evaluation by
creating quantifiable results through recordkeeping. Just as
money and exchange values obscure the process that produces
commodities within capitalism, so bureaucratic accounting
obscures the relations of production within government and
service organizations (Patry, 1978; Braverman, 1974).

The CPD records its work descriptively and statistically;
but the statistical record receives greater attention. The
description of complaints and investigations is haphazard; it
provides little usable information for future reference.!® This is
important for consumer protection because the legislation is

17 The agents arm themselves against consumer, against business, and
against each other with assertions of impotence. “I'm just following orders. 1
don’t make the laws.” Even if work measures were imposed rather than self-
generated, the interpretation and application of them to the concrete activities
would remain with the subordinate. Complex relationships between hierarchy,
communications and sanctions intervene so that no clear and unambiguous
criteria of productivity readily appear. See for example Crozier (1964, 1971).

18 From 1970 through 1975, the consumer protection division logged in
65,525 consumer complaints. The flles of complaints were of very uneven
content with no discernible pattern explaining their variation. Moreover, the
statistical records of the office, which will be discussed below, were equally
uneven; the numbers offered as the office’s workload are derived from in-house
estimates, my own counting, and the officially published reports of the
Attorney General. These figures are the result of a complete search of the
Attorney General’s records. However, no file could be found which recorded
the formal litigation of the office, the assurances of discontinuance, bills of
complaint, judgments, injunctions obtained, subpoenas served, etc. Indeed no
separate record was ke;ilt. There were no records of formal litigation
whatsoever, except those that were serendipitously found within the records of
consumer complaints. A search of the records in the Superior Court produced
96 assurances of discontinuance from 1968 through 1971. Further inquiry
revealed that considerably fewer assurances were obtained during the next
three years, and the memories of staff members could support evidence of only
three additional actions. Further inquiry produced no additional results. The
lnet anrracnandence (Julv. 1977) from the Chief of the Consumer Protection
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directed against patterns of deception and contains
increasingly serious penalties for “repeating,” “continual,” and
“habitual” offenders. A complete record of the results of

provisions of the law. Nevertheless, most attention and
publicity is accorded the statistical records which list only the
number of cases processed and monies saved. The written
record of case investigations which describes allegations of
deception and CPD determinations is ignored. The statistical
record is used instead as the office’s chart of progress. It
demonstrates that the office is doing its job.

How can the records of consumer complaints provide
evidence of effective consumer protection? Should the number
of complaints investigated, cases litigated, and rules
promulgated be used to apportion the work hours available and
to determine whether the office has made efficient use of its
resources? Does an increase in the number of complaints
received and processed constitute an index of success? Would
an increase in the number of complaints indicate that more
consumer protection is needed? Would a diminishing number
of complaints indicate improvement in the marketplace or
signal that less consumer protection is being provided? Should
the CPD’s resources be used to construct an index of consumer
victimization (cf. Best and Andreasen, 1976)?

The CPD emphasizes satisfaction to consumers through
individual case resolution. By its intervention, it may slowly
change market conditions and practices, In making restitution
the principal product of its activity, and in emphasizing
informal persuasion over formal coercive pProcedures, the
agency provides consumer protection by achieving
compromises between business and individual consumer
demands. Having to make restitution once, or often, may
induce purveyors of goods and services to avoid the practices
that give rise to complaints (Ross and Littlefield, 1978).

Division stated “The statistical material you inquired about, bills of complaint,
assurances, etc, were never kept.”

The office’s accounts are helpful, nonetheless, in providing a picture of the
marketplace of consumer transactions and grievances. Thirty percent of all
complaints involved the automobile industry, 10 percent involved home
improvements, and the remaining 60 percent were istributed over 20 other
industries, with none receiving more than 3 percent of the complaints, The
distribution of complaints by industry is suggestive in terms of areas of
particular concern to consumers; it may not, however, depict actual
oceurrences of deception, as much as the importance of particular transactions
in terms of cost, perception of misrepresentation, and availability of remedy, as
well as effect upon lifestyle, etc, (cf. Best and Andreasen, 1976; 1977).

SILBEY 87

It is at least equally likely that t}:le institutionalized
presence of the CPD, routinely interceding on bet.lalf of ::
certain fraction of bilked consumers—the fraction 1t}:11
complains—may simply come to be rfegarded as a c::llcu1 9a\80e
part of the overall cost of doing busn_less (cf. Kagan, : ).
Establishments that frequently deal with regulatory and ‘avxi
enforcement agencies may discover the level of tlflose agznctles
actual capacity and will to carry out thexr. man atl;ast.
Businesses may thus adjust their voluntary compliance to' . al
level, thereby reducing the costs of prompt ar'ld 'uniﬁtl}fa
responsiveness, and also avoiding the costg of .achlevmg gher
standards than the enforcement agency is ykely.to requmfe.
What individual case resolution succeeds in doing bes}t1 is
composing the ruffled feathers of consumers who l-mov:1 ow
and to whom to complain (cf. Nader, 1978; 1980a: 37; Freedman,
- i art of the

How do individual consumer complalr'lts become p
cumulative record of consumer protection? Most cases ar;
unsettled and adrift in a continuqus flow of unresolve
complaints. The investigator must decide when to close 'a czta;e
and how to enter it in the statistical.reco?c%s. To do thls:j be
CPD employs a taxonomy of case dispositions developed by
the Federal Trade Commission (see Table 2). Th<'ese co<.ies are;
intended to provide normative standards for the mv.es'tlgato;s
work, but in practice the standards are not as explicit as the

programmed codes imply.

Table 2, Disposition Codes

= Satisfaction
= Refund
= Agreement
= Savings
- Fin{iings:ﬁ tion (before investigation)
= lon s s .
= gg {)l:sliss fzr complaint (no jurisdiction after investigation)
= Administrative
= Referred to another agency
= Merged with another file
= Cease and desist order
Conviction
Injunction
Acquittal
Dismissal 4
Order .
= gg::::r:ce of voluntary compliance or discontinuance

<ZUO" QORGP WHTNQW R

What is the difference between satisfaction of the parties
and agreement of the parties? The distinction is subtle, and the
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staff does not recognize it. The category “agreement” is ne

usec'i. Tl'le distinction between administrative closin ave;
findings is equally uncertain. This is true for most if tg
commonly used dispositions.1? Furthermore, the dispositi .
are n9t gonsistently related to the writter’x descri r;;1'on On:
Investigations. Table 3 illustrates some of the variatiﬁn inst}?
Lfse and implied understandings of the disposition codes I(:
hst§ the disposition and the investigator’s reason for closix; a
series ‘of cases. Moreover, when circumstances errf‘t
evaluation is made to the benefit of the office’s ir:age lof’

productivity, further distorting the record.20 An investigator

will often inflate the savings in a case or describe a savings as a

refund. An unsatisfactory investigati
. gation (F) may b i
as no basis for complaint (B) (cf. Blau, 1955: 42)?, © explained

‘Table 3. Variation in Applying Code Designations
Disposition Code .
Appearing on Case Investigators’ Reasons for Closing a Case

B :xc;izicgrh:fl Cci)in fact:" (auto repair)

dise not received” (greeting car
::smau claims court” (wrong sgi;e dre%s) %)
 Suarantee expired” (hearing aid)
‘rff}xsed to give money back”
“claims sent merchandise to wrong address”

S

“no agreement, no accomodation sought”

F “small claims court - m, i ived”
o (photas) erchandise not received
sagree on facts” (au i
“referred to Buick O(pelt’? repai)
::guality of workmanship”
inconsequential complaint by hysterical
W complainer” (motel)
‘1o merchandise received”
no explanation” (auto repair)
“referred to small claims court” (roof)

A “not hgard from consumer”
“can’t do anything” (warranty probl
“:banlgrupt" (home repairs) ve ems)
“qtgahty of workmanship, concrete cracked”
failed terms of contract, didn't follow plans”

J “ref:lx;red to private attorney”
“quality of workmanship - incomplete fo i
< : s . u d "
‘qut:;mtg Sxfferent price on diﬂerg,nt day” ?trzglgn
nta

K “private attorney”

befor

been reported in the lit
ep fie literature as a means of
competition and relieving official tension caused bc

19 Mayhew describe imi
s S . "
. ok very similar confusion in the dispositions of cases

! MCAD. Respondents oft # i
innocent, where accordxelg to the Coer:rrtlki)s.:ilgr}:’tstx{leactkgﬁgw;ﬁb e aaground

founzcz a;ld .tc};e case closed a}fter successful conciliation” (Mayhew, 1968: 222)
ncidentally, unofficial norms against high production which have oft‘en

urbing intra-organizational

y production quotas (Blau,
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The written explanations of unsatisfactory dispositions
describe situations that easily justify unsuccessful outcomes.
Nevertheless, the set of circumstances that justifies an
unsatisfactory disposition does not disqualify a case from
investigation. The facts of a case, which explain particular
outcomes, do not determine or describe the course of
negotiation of consumer complaints. Rather, the facts are
available as post hoc rationalizations of the process. Moreover,
no set of facts or law that justify closing the case
unsatisfactorily precludes giving some other explanation for
closing a case.

For example, consider the case of the kitchen floor (Case
B). A disagreement about the facts and responsibilities was
sufficient ground for an unsatisfactory disposition. Yet, the
investigator knew this early in the investigation. He
nevertheless pursued the case and did not inform the
consumer either that there were no grounds for a complaint or
that there was little likelihood of a successful resolution. When
the investigator could not immediately get the manufacturer or
the merchant to repair the floor, the case stayed open. When
the consumer called to inquire about the case, the investigator
closed it. At that point, the disagreement between the parties
was a defensible explanation. In the case of the hearing aid
(Case A), the investigator learned in the first phone call that
the consumer had failed to exercise his rights under the
product warranty. But in the beginning, the warranty was
irrelevant, because despite it, the agent tried to get satisfaction
for the consumer. When he failed to resolve the case
satisfactorily, the warranty provisions supplied a rationale for
the lack of results of the investigation.

It is difficult to determine when a case is finished. The
investigator must decide how much more effort to put into
obtaining some satisfaction for the consumer or getting a
greater refund. Toward the end of any recordkeeping period
there is a great flurry of activity to close inactive cases.
Investigators accept offers they previously rejected. When
resolution is not forthcoming they wuncover factual
inconsistencies and jurisdictional problems not previously
discerned. Just about anything will do as an opportunity to
close a case and rid the agent’s file of it, so long as the
disposition seems likely to pass muster at some future time.

1955: 144), were not pronounced in this Attorney General's Office. It is certain
that “success” figures were exaggerated. Steele also noted (19 percent) errors
in records with regard to the claims of successful resolutions in the Illinois
Attorney General's office (1975a: 1177).
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control. . . . [E]mphasis on these criteria has consequences
for the administration of justice that may interfere with the
legality and the stated aims of law enforcement” (1966: 168).

V. PRACTICAL CONSIDERATIONS AND CONSEQUENCES
OF GETTING THINGS DONE: THE “LAW” OF
CONSUMER PROTECTION

Consumer protection in Massachusetts is governed more
by practical understanding of adequate work (cf. Blau, 1955:
145) than by normative standards embodied either in law or in
bureaucratic accounting devices. Consumer protection “law”
has thus evolved out of the alignment of daily work
requirements with prevailing normative standards.?!

The primary occupation of the CPD is the negotiation of
complaints. Success at negotiation depends on the
perseverance of the staff and its understanding of what is
needed to close a case, and when a case must be closed. At
some point investigators decide that it is no longer worth the
effort to obtain a more satisfactory resolution of a particular
case. If closure is negotiable, to say “it is done” acknowledges
a hierarchy of more and less compelling obligations.

The investigator’s recognition of the “circumstances which
demand” that a case be closed is a technique for managing an
endless task. Getting things done is a skill, learned and
developed within the confines of a particular setting. Some of
the considerations which demand that a case be closed include
the following:

1) Time has passed. The case has been in the open files
for some months, and the investigator has not been able to
negotiate a satisfactory settlement. Cross (1969: 12) suggests
that this is the most important characteristic of negotiation.
“The bargaining process is ... fundamentally time de-
pendent. . . . The passage of time has cost in terms of both
dollars and the sacrifice of utility which stems from the
postponement of consumption, and . . . it is precisely this cost
which motivates the whole process. If it did not matter when

the parties agreed, it would not matter whether or not they
agreed at all” (cf. Rubin and Brown, 1975; Strauss, 1978). After
a time, determined by the investigator, the case does not

demand resolution.

21 Thompson (1967: 111) states that “by permitting individuals to exercise
discretion, jobs at contingent boundaries enable individuals to reduce
uncertainties for the organization” (cf. Skolnick, 1966; Garfinkel and Bittner,

1967; Mayhew, 1968: 223; Ross, 1960).
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?) The pressure of work is an often-stated rationale for

closing cases. There are always newer cases. Some of the
newer cases may be more serious or easier to settle suc-
cessfully. Pressure is such a powerful demand that the same
complaints that are discouraged on some days would be
accepted on other days. The backlog of pending cases
regulates the perception of need in newer cases. Pressure also
means that cases are routinely discouraged because of the
general desirability of limiting the work volume.
' 3t). The case is just not worth the effort. There is an
implicit economy of work. This case is just not worth much
effort .because of the inoffensiveness of the complaint, the
f)ffensweness of the complainant, the lack of substantial f,unds
1nyo1\fed, etc. To assess worth, workers apply professional
criteria of what is important or unimportant. These are not
always the same as the consumer’s criteria of importance.

4). Patience wears thin. The investigator has put a lot of
effort 1ntf) the negotiations. He has had enough of it—of the
persons involved and everything concerned with a case. The
agent closes the case without satisfaction when he cannot
summon any more interest in it, regardless of its merits.

‘ 5) Political motivations may spur investigators to proceed
with a case. To get it done in this sense means to meet political
dgma.nds. Though varied, political demands always include
ist ;v:;n}gl :\l;l:tb zgze effort was made, no matter how ineffectual

6) Cases are closed when the interest and attention
generated by outside sources, such as newspapers or
consumers, has waned. Laura Nader (1980: 75) chides third-
party complaint handlers for being themselves deceptive and
unfauj when they derive their consumer satisfaction rate from

- the sﬂgnce of consumers. “No one controls the practice of
some intermediaries who consider a complaint settled if
nc?thxng more is heard from a consumer once a business says it
rlr;lir ge;form.” What, then, of the case where nothing more is
o varto :-):,E; the consumer, and the business has not yet agreed

7 Cases are closed or kept open in order to avoid trouble
The .notxon of avoiding trouble is an aspect of the last tw<;
considerations. The overall management of cases is guided b
a general injunction to “keep the lid on,” and promote ch
srr.looth. running of the organization. Trouble is understood
pnmax"ﬂy in terms of review and notice—notice of what the
office is doing. This does not mean that there is anything to
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hide or that would be difficult to account for. Trouble means,
simply, the possibility of review that the office is accustomed to
being without. In the process the investigator obeys implicit
rules. Do not go after causes; do not generate issues; and do
not step on any toes. That means any toes—businesses,
consumers, or other officials who could come back and start
trouble.

These are not analytically distinct categories, but merely
the kinds of considerations that help to describe how things get
done in a public agency. In order to deal with the endlessness
of case processing, CPD staff establish limits of consumer
protection. This is what is known as the law in action.??

There are several important consequences of these
practices of the CPD. lis day-to-day activities are reactive
rather than the result of deliberately chosen enforcement
policies designed to carry out the goals of the enabling statute.
Consumer protection activities follow the vietimized
consumer’s perception of where protection is needed. This
does not mean, of course, that consumer protection policy is
totally reactive. It also does not mean that the office has no
enforcement policy to determine whether complaints about the
home improvement industry or about trade schools are to
receive more thorough and exhaustive attention. It does mean
that consumer protection policy is limited to ordering priorities
in incoming business.

The reactive stance of the agency goes even further. At
any time, the investigation of a particular case can be
continued to a later time or dropped because of the press of
newer cases. The office’s activities are not governed simply by

external demands, but by the most immediate demands. The
mandate to “do something” for the complaining citizen is
interpreted in such a way that no matter how important the

22 Since the resolution of consumer complaints is not understandable by
analyzing either the law and regulations or the disposition codes and written
records of the consumer protection division, the rules of law must be
discovered by careful observation. Mayhew suggests, however, that caution be
taken when inferring rules of law trom observation of practical behavior. The
procedure is only peripherally analogous to the “process of legal reasoning that
jurists use in inferring the ratio decidendi of a case from a judge’s decision in
combination with his recital of the facts of the case” (1968: 223). The Attorney
General's agents are not intent upon establishing a set of rules, nor are they
explicitly aware that they are creating rules of law. Like Mayhew'’s
commissioners, “their treatment of cases is relatively informal and casual.”
They do not report the details of their investigations or necessarily list all the
considerations or facts of a case. They do not review each others’ work for
patterns of decision making or patterns of consumer fraud. They are not
constrained by each others’ actions. Therefore the practical considerations
which guide decision making are relatively broad principles rather than

prescriptive rules.
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case at hand may be, it is always possible for another
complaint to arrive and replace it as the focus of the agent’s
attention. The ironic consequence of this serial responsiveness
on the part of the agency is to make it even more passive with
regard to consumer fraud.

Despite the reactive stance of the agency, case disposition
is not determined by the interested party’s threshold of action,
as in many types of law enforcement characterized by third-
party mediation. Disputes normally “terminate when both
parties’ grievances are reduced below the threshold level at
which they will take action” (Steele, 1975a: 1117). At the CPD,
however, the agent’s tolerance and threshold of satisfaction are
the critical factors. Cases can be closed and “resolved”
whether or not grievances fall below the threshold level of the
disputing parties’ interests.

Recourse to alternative dispute-settlement mechanisms is

costly. When a complaint is officially closed, the consumer,
having exhausted the most accessible and appropriate route,
may calculate anew the strategic options available (Hirschman,
1970; Felstiner, 1974; Galanter, 1974; 1976; Merry, 1979). The
burden of cost may militate against pursuing the complaint
further even though the grievance has not been resolved. The
agent, in effect, becomes a party to the dispute, at least for a
time. It is the agent’s interests which affect and ultimately
determine the level at which the parties must be satisfied.
Moreover, the agent’s level of satisfaction does not necessarily
depend on legal rules of liability, judgments about the cause of
the dispute and the merits of each party’s claims, or on broader
policy considerations such as assessment of the extent of
consurner fraud. Rather, as we have seen, the agent’s view of
consumer complaints may reflect a host of considerations
rooted in the circumstances and organization of enforcement
practices. This discrepancy between the agent’s and the
consumer’s view accounts for some of the dissatisfaction with
the results of the enforcement efforts of agencies such as the
CPD (Steele, 1975a: 1179; Nader, 1978; 1980: 40; Cranston, 1979:
94).

Agents engage in conciliatory practices which reduce the
consumer’s active interest in the case. This reinforces the
predominance of the agency’s role in establishing the meaning
of consumer protection. The agent may explain the burdens of
proof, the necessary and inevitable time delays, and the costs
involved in pursuing the case further. In the role of mediator
rather than advocate, he may represent and explain the
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business’s point of view. Macaulay (1979: 124) describes very
similar efforts by lawyers who are consultgd about consumer
complaints. “By body language and discussion, the lawyer can
lead the client to redefine the situation so that he or she car;
accept it. What appeared to the client to pe g clear case.o

fraud or bad faith can come on close exammatlo:l to be seen
as no more than a misunderstanding. . . - Macaulay
characterizes this role in terms of Justice Brandeis s concept f’f
the lawyer as “counsel for the situation.” .The third party in
consumer disputes becomes “advocate, mediator, entreprenepr,
and judge all rolled into one. . . . This often‘means persuad.llln%
or coercing both the other party and the client .to reach wha

the lawyer sees as a proper solution. e The chen.t may leavi
the lawyer without obtaining satisfaction, but the client leaves

(Macaulay, 1979: 128; cf. Nader, 1980: 38; 1978: 93-94).

The need to get things done and the desire to ?1elp the
“little guy” recoup some of his losses work agal'nst full
consideration of the technical merits of consumer g'm?vances
(cf. Cranston, 1979: 92). The offensiveness of a particularly
flagrant violation seems blunted when the business appeia);'s
ready to make amends. It is difficult to treat a case as culpable
deceit when the accused is ready to talk a’t?out it. At the very
least, investigators distinguish between svvmfll‘ers who pe£s1st
and swindlers who, without admitting culp.ablhty,.offe.r t‘o see
what they can do.” Steele (1975a) emphas%zes this distinction
when he describes the moral censure which attache.f, to law
enforcement strategies for handling consumer compla}lnts, but
is absent in dispute resolution mechanisms for handling those

same grievances. . -
Attention is also drawn away from the technical merits of
cases, because complainants whose losses appear wholly or
partly due to their own incompetence or improvidence are,
nevertheless, thought to deserve some help. Concern for clear
and precise legal formulation ‘is not, . for example, ve}xl'y
important to an agent whose job is to satisfy a consumer w ‘3
has poor TV reception and who thinks he has alx"eady overpfil1
for repairs. The agent's governing concern is t'o get .e
defective television serviced again. The staff fe-el_s 'Justlﬁed m
disregarding matters of strictly legal responsibility, azui in
neglecting to measure cases agams? fc?rmulated st.a u olxl'y
standards. They believe that the ob]e.actwes of helpmg the
ordinary citizen, and controlling deceptnge trade practlceﬁ, are
better served by what they are domg for corr.lplammg
consumers than they would be by strictly punitive law
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enforcement. In the game of negotiation, “you never want to

get to the merits of the case” (Macaulay, 1979: 126; cf. Aubert,
1963).

The agency’s “humanistic,” even-handed approach thus
limits the programmatic thrust of consumer protection. In
contrast, Mayhew found that the opposite approach, a legalistic
interpretation of the mandate for public action (against
discrimination), also produced limited results. Although the
Massachusetts Commission Against Discrimination claimed to
be oriented to human relations, its methods were legalistic; the
organizational settings of human relations were obscured (1968:
234). Although the CPD is oriented to consumer satisfaction,
its ‘method of case-by-case mediation is passive and
individualized. The organizational context of consumer
grievances is obscured. Both approaches, “humanistic even-
handedness” and “legalistic interpretation,” treat a systemic
problem in a particularistic fashion that protects ordinary
market practice. Finally, the consequences of case processing
in the CPD contributed to a sense of arbitrariness. The

outcomes were inconsistent and did not conform to legal
rules.23

VL. SUMMARY AND CONCLUSION

Upon its creation in 1968, the CPD adopted a policy of case-
by-case resolution of individual consumer complaints. This
served several requirements: 1) the need to accumulate
experience with consumer problems; 2) the contraints of a
limited and inexperienced legal staff; 3) the desire not to
alienate the business community, without whose cooperation
the CPD believed it could not function; and 4) the desire to
provide early tangible accomplishments for the consuming
public it was created to serve. The resolution of individual
consumer complaints became the exclusive occupation of the
office.

Complaint processing in the CPD illustrates how the
routinization of law enforcement shapes and transforms the
impact of a legal mandate. The law instructed the Attorney

23 Jowell (1975) argues that the main culprit in discretion is the arbitrary
rule that is not related to organizational ends. A sense of arbitrariness may
prevail, nevertheless, when organizational ends are elusive, internal, and
unrecognized by those against whom the rules apply. Kagan (1980) suggests,
however, that legalistic enforcement of rules which do not reflect realistic
market and organizational demands of the client population, can easily be

perceived as arbitrary and can undermine the desired impact of regulatory
legislation.
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General to provide consumers with rec;t}xlrse gf:gr;’ iesc;?ttx;ig
i i tices. e a
and misrepresentative trade prac . o
i by attempting to reso
cases at hand to get this done . A ° e 2
i ow of complaints
laints it received. The volun:.1m0u.s
sn?:ilfh followed required organization; it .alsc;) subv:x:iila ;};i
ibili te review. Recordkeeping becam
P o o i ecedents required for the
ing the flow and creating the pr . ;
;:\?rniil Se effective. But the records did not descnbedtgs
i iati d practice was not governe
circumstances of mediation, an ernec oy
i ts and patterns of comp
the official codes. Preceden my
misrepresentation did not emerge from routinized case
ocessing. o .
a I have proposed that the routinization of an en.t(illesst .toa:;( (1;
i iti i The considerati
e both of bias and legltlmatlor.l. : .
gosi(x)ll;rcthe task are not necessarily the c_on51d<?ratlonsf
ecognized by the law; such practical dlmer}s1om1ixs. {)s
anorcement are also unlikely to be admitted by pubhc1 o c;:iln .
Yet it is inextricably a part of the life.of .the law.hRu ex(x:ilz;l sivi
orders bureaucratic processes, but it is r::in ;sedsze isive
i . Getting
minator of those processes . ] n
f)irtt?ic agency is governed by other cons1derat10ni. Whena;to;s
i j t anything will count as a re .
time to close a case, just abou _ oun Jeason
i ersal principle of work,
This comes close to being a‘umv .
whether that work is investigating and pr%sTeXu.t?g czr;z;rtrils;
i i llocating C jobs, a
laints, preparing a meal, af (
Z?:gﬁolics for treatment, enforcing federal trade regulatloni, or
writing a paper. The worker’s need for order and structure
imposes itself upon any task. . o
lmLpIn conclusion, this paper illustrates the 1nhere.n.t ambiguity
of law. Law is a social control system whose legltunacy. rest;c
on claims to generality, objectivity, cons1stenc§r, apd clarity. :
is distinguished from personalized and subJectxv.e forms :
decision rﬁaking (Weber, 1954; Trubek, 1972). Yet, it alsp rests
upon practicality and reasonableness (Fuller, 1969). By its ver;;
generality and objectivity, law is available .and open, apd musd
be defined by its uses which are c1rcumstant1a'1 an
organizationally rooted (Silbey and Bittn.er, 1?81). This is 3
conception of law enforcement as a s1tuat10na.11y deﬁr}e
process. It is particularly relevant in a society which
increasingly relies upon legal remedies for social problems.

For references cited in this article, see p. 883.
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